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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Should the default judgment be set aside under Rule 55(c) of the Federal 


Rules of Civil Procedure because (1) no notice of the application for judgment was served 


upon the defendant. under Rule 55 (a): (2) should the plaintiff be required to give notice 


under Rule 55(b\(2) of its intention to apply for a default; and (3) should the defendant 
be allowed to remove the default because it is the victim of mistake and excusable 
negligence as to: 

(a) Its former counsel's reliance on plaintiff's counsel's actions 


and statements in that 


(i) No mention of the default was ever made despite 
frequent contact between counsel. 
Gi) Refusal of plaintiff's counsel to produce prior art 
as required by law. 
Its former counsel’s failure to make timely pleadings or 
answers apparently based on the opinion that service was 


insufficient. 


This case has not previously been before this Court. 


Reference to rulings - none. 


STATEMENT OF THE CASE 


Plaintiff is a Delaware corporation doing business in Boston, “Massachusetts, 
U.S.A. | 

Defendant is a Swiss corporation having neither a designated agent nor place 
of business or other office in the United States. Defendant sells various electronic 
instruments and machinery into the United States through a sales agent. The subject 
matter of this lawsuit originally was two United States patents covering instruments known 
as bobbin feelers and used in the textile industry. Since substitution of new counsel 
in this case for prior counsel on behalf of the defendant. one patent. No. 3.053.139, 
had been disclaimed leaving the sole subject matter of this suit United States Patent No. 
3,053,137, owned by the defendant. a non-resident, Swiss corporation. | 

On March 13, 1968, defendant, by letter, warned plaintiff of infringement 
of its patents within the United States. This letter was on defendant's business letterhead 
bearing a Swiss return address and enclosed copies of the aforementioned U.S. Patents 
alleged to be infringed (Appendix p. 84). | 

Plaintiff, by letter dated April 11. 1968 (without reference to counsel, at 
least in the body of the letter) replied to the Swiss address of defendant coigean intention 
of infringement (Appendix p. 27). | 

By letter dated August 14, 1968, plaintiff notified defendant that they had 
changed their minds and intended to commercialize and sell the bobbin feelers covered 
by the aforementioned U.S. Patent and informed defendant that an action for declaratory 
judgment would be brought. The letter enclosed a copy of the Complaint in this action. 
It also stated that plaintiff was willing to negotiate a license and offered to disclose. through 
its attorneys, prior art to the attorneys of the defendant (Appendix Pp. 44). 

Defendant retained counsel in the United States. Defendant's counsel, by 
letter dated September 9, 1968, accepted the offer of disclosure of the prior art material 
and offered to meet with plaintiff's counsel for that purpose (Appendix p. 45). 

By letter dated September 23, 1968, counsel for plaintiff replied to defendant's 
letter of September 9, 1968. Plaintiff suggested Boston as the place of the meeting, 
leaving the date to the convenience of defendant's counsel (Appendix p. 26). 

At some time after September 23, 1968, but on or before October 29, 1968, 


<5 | 
there was a telephone conversation between counsel for plaintiff and counsel for defendant 


during which the subject of license negotiations was discussed (Appendix p. 46). 


Defendant's former counsel. Mr. Bader. in an affidavit in this record (Appendix p. 
stated that during this telephone conversation plaintiff's attorneys 
Admitted . . . that service of papers in this case was not proper 
but that they would be shortly obtaining a court order permitting 
personal service outside of the jurisdiction and that they would. 


at that time. serve a copy of the Complaint together with such order 
of the Court. 


Plaintiff's counsel has submitted an affidavit as part of this record denying this conversation. 
Plaintiff's counsel in a letter to plaintiff on October 29. 1968 (Appendix p. 
46). stated that: 


This is ai report of my talk with Mr. Bader of Richards & Gier, 
New York attorneys for Loepfe Brothers. . . 


and ends this letter by stating: 


Nothing was said about the suit in Washington or about the default. 
I avoided the subject because I did not want to stimulate them 
into activity. 


A supplemental letter report by plaintiff's counsel to plaintiff dated October 


30, 1968 (Appendix p. 47), states (in full): 


Supplementing my letter of yesterday, while I made no mention 
of the Washington suit, Mr. Bader remarked that it is a tough court 
and we would have difficulty in getting a judgment, indicating that 
he is aware of the suit. 


On November 1, 1968, plaintiff requested the entry of a default and on 


November 13, 1968, the default judgment was entered. Plaintiff's counsel, in support of 


its request for default. submitted an affidavit which stated in part (Appendix p. 12): 


That no appearance has been entered by the said defendant, no 
pleading has been filed by the defendant and none served upon the 
attorneys for the Plaintiff; that no extension has been given and 
the time for filing answer has expired.... 


Neither defendant in Switzerland nor defendant's counsel in the United States 
was notified of the application for or the entrance of the default judgment. The default 
judgment was entered November 13, 1968: On or about April 30, 1969, defendant's 
former counsel, in connection with related litigation now settled, learned of the entrance 
of the default and moved immediately to remove said default. By order filed June 4, 
1969, the Pretrial Examiner recommended that the default judgment not be sect aside. 


Former counsel for defendant filed timely objections to the Pretrial Examiner's 


recommendation. In late July, 1969, defendant came to the United States, conducted 
an investigation and retained new counsel. By Order entered October 9, 1969. the District 
Judge adopted the recommendations of the Pretrial Examiner and dismissed defendant's 


motion to set aside the default judgment. | 


As matters now stand, defendant, unless relieved by order of this Court, will 


be unfairly, we submit, and unjustly deprived of valuable United States patent rights. 


SUMMARY OF ARGUMENT 


1. Defendant was entitled to be served with notice pursuant to Rule 55(b)(2) 
of plaintiff's application for a default judgment. Press v. Forest Laboratories. Inc.., 45 
F.R.D. 354 (S.D.N.Y.'1968): Dalminter, Inc. v. Jessie Edwards, Inc.. 27 F.R.D. 491 (S.D. 
Texas 1961). 

2a The’ District Court erred in failing to grant defendant relief from the 
default judgment under the provisions of Rule 60(b)(1). (6). Federal Rules of Civil 
Procedure. Thorpe v. Thorpe, 124 U.S. App. D.C. 299, 364 F.2d 692 (1966). 

3. The failure of defendant's counsel to file timely pleadings was based on 
mistake and excusable neglect, warranting relief from the default judgment. Barber yr. 
Turberville. 94 U.S. App. D.C. 335, 218 F.2d 34 (1954). 


Defendant Was Entitled, Under Rule 55(b)(2). 
To Be Served With Notice Of Plaintiff's 


Application For A Default Judgment 


Defendant's submission is that its former counsel's identification of himself 
to plaintiff's attorneys following filing of the complaint, and the ies of letters and 
phone calls between plaintiff's counsel and defendant's counsel concerning production of 
the prior art materials upon which the complaint was based. constitutes at “appearance” 
within the meaning of Rule 55(b)(2). Jn Dalminter. Inc. v. Jessie Edwards, Inc... 27 F.R.D. 
491 (S.D. Texas 1961), the Court held that the sending of a letter by |the defendant 
to the plaintiff stating “our answer to this complaint is that the Summons was served 
in error since our corporation was not chartered until November 2, 1956", constituted 
a sufficient appearance to entitle the defendant to notice of application for a default 


judgment. The Court said: 


"It became the duty of Plaintiff's counsel, when seeking a 
judgment by default, to appraise the Court of said letter and 
to give the notice contemplated under Rule 55(b)(2)."' (27 
F.R.D., at 493) 


State Courts have made similar holdings under rules substantially similar to 
Rule 55(b)(2). See McClintock vy. Serv-Us Baker, 103 Ariz. 72, 436 P.2d 891 (1968), 


Basch v. Saftler, 207 Misc. 1051, 142 N.Y.S. 2d 579 (City Ct. City of N.Y. 1955), and 
Edwards v. LaQuay, 20 Misc. 2d 847, 195 N.Y.S. 2d 801 (Oneida County Ct. 1959). 

In a well reasoned opinion in Press V. Forest Laboratories, Inc.. 45 F.R.D. 
354 (S.D.N.Y. 1968), Judge Motley held that an appearance within the meaning of Rule 
55(b)(2) can arise merely from contacts between the parties’ respective attorneys, where 
plaintiff's attorney understood that the defendant had retained the attorney with whom 
he was in contact. | 

Also similar on its facts is Hutton vy. Fisher, 359 F.2d 913 3 Cir. 1966), 


where the Court held: 


"though original defense counsel may well have been the petson 
most at fault in grossly neglecting this litigation, we think | the 
plaintiff should not be allowed to take advantage of a default which 


would probably have been avoided or corrected had the plaintitf 
proceeded ias could reasonably be expected or required at any of 
several stages of the litigation.” 

(359 F.2d. at 916) 


Ressonadle men could hardly differ that a duty to inform the Court of the 
existence and identity of defendant's counsel arose once plaintiff's counsel knew in writing 
of his identity and agency. This duty is more important in the case of a foreign defendant 
which plaintiff knew had no representative or officer in the United States. 

This failure to inform the Court can only be interpreted in the light of 

counsel's own statement to his client that he did not mention the suit or the 
© defendant's counsel so as not "to stimulate them into activity." (Emphasis 
added). Certainly. it! could reasonably be expected that the Court would have been 
stimulated into ordering plaintiff's counsel to give notice to defendant's former counsel 
of so serious 2 matter as a default judgment stripping defendant of valuable patent nights 
if it had known of the existence and identity of defense counsel. It is common practice 
for Courts sua sponte to order officers of the Court to perform additional functions for 
the protection of clients. Here. the Court if it had full knowledge could have compelled 
the presence of defendant’s former counsel or in the alternative ordered that similar 
notice be given by registered mail to the overseas client so as to prevent any unjust or 
unfair result. The meaning of FRCP Rule 55(b)(2) is to compel a party seeking a default 
judgment to give notice to the defaulting party if at all possible so as to avoid injustice 
and needless controversies such as this one. 
Plaintiff's counsel had the duty and capacity to give the required notice. They 


failed in that duty. 
II 
Defendant's Failure To Answer Resulted From 


Excusable Neglect Induced At Least In 
Part By Conduct Of Plaintiff 


Under the present circumstances, it is submitted that the mistake of 


defendant's former counsel in not filing an answer is excusable neglect within the meaning 


of Rule 60(b)(1). Moreover, plaintiff's counsel's plan to obtain a default judgment without 
revealing his intentions to defendant's former counsel scarcely three days after a 


communication with him, and his failure to notify the court of such contacts, constitute 


reasons "justifying relief from the operation of the judgment" under Rule 60(b)(6). 
The general rule governing the setting aside of a default judgment was set forth by the 
Circuit Court for this District in Thorpe v. Thorpe, 124 U.S. App. D.C. 399, 364 F.2d 
692 (1966), as follows: 


"The philosophy of modern federal procedure favors trials on 
the merits, and default judgments should generally be set aside 
where the moving party acts with reasonable promptness. 
alleges a meritorious defense to the action, and where’ the 
default has not been willful." (124 U.S. App. D.C. at #00 


This same Court in Barber v. Turberville, 94 U.S. App. D.C. 335. 337. 218 F.2d 34 
36 (1954), in referring to Rules 55(c) and 60(b) stated: 


"in our opinion Rules 55(c) and 60(b) should be given a 
liberal construction." 


judgments should be liberally construed. 

Even absent a requirement to give notice of the motion for the default 
judgment, justice and fairness require that the default judgment. obtained by plaintiff 
without even informal notice to defendant and without notice to the Court that defendant 
was represented by counsel who had been active in this case. should be 
Dalminter, supra, the Court held that plaintiff's counsel had a duty to apprise the Court 
of the communication received from the defendant prior to obtaining the default judgment. 

In Elfman y. Evanston Bus Co.. 27 Ml. 2d 609. 190 N.E. 24 348 (1963), 
and in Florida Investment Enterprises, Inc. y. Kentucky Co.. 160 So. 2d 733 (Fla. App. 
1964), these State Courts have made similar holdings under mules substantinlly similar to 
Rule 60(b). In Elfman, supra, the Court, in considering the failure of plaintiff's counsel 
to notify the defendant of proceedings in connection with a default judgment, stated: 

"Justice and fairness require . . . that one may not enforce a default 


judgment attended by unfair, unjust or unconscionable 
circumstances." 


"'Something more than the morals of a medieval market may 
teasonably be expected in the conduct of litigation.'. . . we think 
basic fairness would require that at least informal notice should hive 
been given of the step plaintiff proposed to take." (190 N.E. a, 
at 350-351) 


In Florida Investment Enterprises, Inc., supra, the Florida C ourt, relying on 
Dalminter, Inc., supra, held that the failure of plaintiff's attorney to notify the trial judge 
at the time of entering the default judgment that defendants had employed attorneys 


who had already been active in the case and to notify defense counsel of the application 


would probably have been avoided or corrected had the plaintiff 
proceeded as could reasonably be expected or required at any of 
several stages of the litigation.” 

(359 F.2d. at 916) 


Reasonable men could hardly differ that a duty to inform the Court of the 
existence and identity of defendant's counsel arose once plaintiff's counsel knew in writing 
of his identity and agency. This duty is more important in the case of a foreign defendant 
which plaintiff knew had no representative or officer in the United States. 

This failure to inform the Court can only be interpreted in the light of 
plaintiff's counsel's own statement to his client that he did not mention the suit or the 
default to defendant's counsel so as not "to stimulate them into activity." (Emphasis 
added). Certainly. it could reasonably be expected that the Court would have been 
stimulated into ordering plaintiff's counsel to give notice to defendant's former counsel 
of so serious a matter as a default judgment stripping defendant of valuable patent rights 
if it had known of the existence and identity of defense counsel. It is common practice 
for Courts sua sponte to order officers of the Court to perform additional functions for 
the protection of clients. Here, the Court if it had full knowledge could have compelled 
the presence of defendant's former counsel or in the alternative ordered that similar 
notice be given by registered mail to the overseas client so as to prevent any unjust or 
unfair result. The meaning of FRCP Rule 55(b)(2) is to compel a party seeking a default 
judgment to give notice to the defaulting party if at all possible so as to avoid injustice 
and needless controversies such as this one. 

Plaintiff's counsel had the duty and capacity to give the required notice. They 


failed in that duty. 
II 
Defendant's Failure To Answer Resulted From 


Excusable Neglect Induced At Least In 
Part By Conduct Of Plaintiff 


Under the present circumstances, it is submitted that the mistake of 


defendant's former counsel in not filing an answer is excusable neglect within the meaning 


of Rule 60(b)(1). Moreover, plaintiff's counsel's plan to obtain a default judgment without 
revealing his intentions to defendant's former counsel scarcely three days after a 


communication with him, and his failure to notify the court of such contacts, constitute 


reasons “justifying relief from the operation of the judgment” under Rule 60(b)(6). 
The general rule governing the setting aside of a default judgment was set forth by the 
Circuit Court for this District in Thorpe v. Thorpe, 124 U.S. App. D.C. 299. 364 F.2d 


692 (1966), as follows: 


"The philosophy of modern federal procedure favors trials on 
the merits, and default judgments should generally be set aside 
where the moving party acts with reasonable promptness. 
alleges a meritorious defense to the action, and where the 
default has not been willful." (124 U.S. App. D.C. at 301) 


This same Court in Barber v. Turberville, 94 U.S. App. D.C. 335. 337 7. 218 F.2d 34, 
36 (1954), in referring to Rules 55(c) and 60(b) stated: 


"in our opinion Rules 55(c) and 60(b) should be given a 
liberal construction." 


These authorities hold that trials on the merits are favored and motions to = aside default 
judgments should be liberally construed. 

Even absent a requirement to give notice of the motion for the default 
judgment, justice and fairness require that the default judgment, obtained by plaintiff 
without even informal notice to defendant and without notice to the Court that defendant 
was represented by counsel who had been active in this case, should be vacated. In 
Dalminter, supra, the Court held that plaintiff's counsel had a duty to apprise the Court 
of the communication received from the defendant prior to obtaining the default judgment. 

In Elfman v. Evanston Bus Co., 27 Il. 2d 609, 190 N.E. 24 348 (1963), 
and in Florida Investment Enterprises, Inc. y. Kentucky Co.. 160 So. 2d 733 (Fla. App. 
1964), these State Courts have made similar holdings under rules substantially similar to 
Rule 60(b). In Elfman, supra, the Court. in considering the failure of plaintiff’ $s counsel 
to notify the defendant of proceedings in connection with a default judgment, stated: 

"Justice and fairness require . . . that one may not enforce a default 

judgment attended by unfair, unjust or unconscionable 


circumstances." 


"Something more than the morals of a medieval market ay 
reasonably be expected in the conduct of litigation.'. . . we think 
basic fairness would require that at least informal notice should have 
been given of the step plaintiff proposed to take." (190 N.E. 2d, 
at 350-351) 


In Florida Investment Enterprises, Inc.. supra, the Florida Court, relying on 


Dalminter, Inc., supra, held that the failure of plaintiff's attorney to notify the trial judge 
at the time of entering the default judgment that defendants had employed attorneys 


who had already been active in the case and to notify defense counsel of the application 


for default constituted excusable neglect within the meaning of a Florida Rule of Civil 
Procedure which is substantially the same 2 Federal Rule 60. 

Section 282 of the Patent Laws. Title 35 U.S. Code. provides for identification 
of the prior art relied upon by plaintiff in actions involving the validity or infringement 
of 2 patent. Plaintiff’s counsel offered this production and then reneged on this offer 
during his efforts to obtain 2 default judgment. 

By letter dated September 25. 1968. plaintiff's counsel confirmed plaintiff's 
agreement to voluntarily identify the prior art relied upon. as follows (Appendix p. 26): 

"Your letter of September 9. 1968 has been referred to me and 

I hasten to reply that I shall be glad to show you the material 

we have collected relative to the Loepfe patent at your convenience. 

Inasmuch as we have all of the material here I suggest that you 

arrange to come to Boston. letting me know when it will be 


convenient. I expect to be away from the office the week of October 
7. 1968." 


Thereafter. however. and long after the expiration of defendant's time to move 
or answer herein, plaintiff dishonored that agreement by placing an arbitrary and 
unreasonable condition upon it. Plaintiff's action is reflected in two letters to plaintiff 


from its counsel, dated October 29, and 30, 1968, (Appendix pp.46-47), and is described 


on page 5 of plaintiff's "Opposition to Motion for an Order Setting Aside the Default 


Judgment”. served May 6, 1969. as follows (Appendix p. 34): 


"The letter of October 29, 1968 (Plaintiff's Exhibit P-3) refers to 

the telephone conversation between Mr. Charles Grover (plaintiff's 

counsel) and Mr. Bader and as Mr. Grover reports he (Mr. Grover) 

did not feel that the material which had been collected relative to 

the validity of the Loepfe patents should be shown to Mr. Bader 

unless Loepfe Brothers Limited was willing to grant a license to 

H. F. Livermore Corporation on the Loepfe patents on a nominal 

royalty.” (Emphasis added). 

Informal disclosure of such prior art is everyday practice among lawycrs and 
Officers of the Court as an aid to the Court. Defendant submits that it could be considered 
excusable neglect that defendant's former counsel inferred from this ambivalent behavior 
on the part of plaintiff's counsel, that plaintiff was not serious in prosecuting this action. 

Defendant's counsel apparently relied on this assumption. Admittedly, the 
record could have been better protected but communications were flowing back and forth 


by mail and telephone at the time and the refusal to divulge prior art coupled with no 


mention of a default perhaps created an atmosphere of false security. At least it should 
not be held to the detriment of the defendant, a forcign corporation, who had taken 
the reasonable step and retained an Officer of this Court to protect its rights. 

TT | 


Defendant's Former Counsel's Failure To Make Timely 
Pleadings Was Based On Mistake And Excusable Neglect 


It is submitted that defendant's former counsel's mistake of law with respect 
to the requirements of service under 35 U.S.C. Section 293 and Rule 4(i)(1)(D). FRCP. 
is excusable neglect within the meaning of Rule 60(b)(1). In Barber, supra, the Circuit 
Court for this District held that "the courts have been reluctant to attribute to the parties 
the errors of their legal representatives." (94 U.S. App. D.C. at 337.) In Provident Security 
Life Insurance Co. v. Gorsuch, 323 F.2d 839 (9 Cir. 1963), the Court also held that 


a good faith though erroneous belief of the applicable law resulting in a failure to file 


an answer was excusable neglect. Defendant's former counsel can find little comfort in 
the facts of this controversy but the underlying and overriding principle of fundamental 
fairness should govern. The defendant, a Swiss corporation, retained a member of this 
Court to represent him. Unfortunately, the defendant had neither the proximity nor 
knowhow to supervise the conduct of the litigation. Defendant trusted his lawyer and 
should not be penalized for his lawyer's inadvertence or worse perhaps his inability 
to anticipate the tactic of a more shrewd opponent. : 

It is apparent that Dalminter. supra, Press, supra, and Hutton, supra all express 
the traditional concept of justice and fair play which is the spirit of this circuit as expressed 


in Thorpe, supra and Barber, supra. 


Conclusion 


Wherefore. it is respectfully requested that the default judgment entered 


against the defendant be set aside. 


Respectfully submitted. 
AKTIENGESELISCHAFT GEBRUDER LOEPFE 


By DQ ) V/A Ledecord 
Daniel M. Redmond GAC 


Alan C. Campbell 


Dow, Lohnes & Albertson 
1225 Connecticut Avenue, N.W. 
Washington. D.C. 20036 


Of Counsel: 


Charles Donelan 

Bowditch, Gowetz & Lane 

340 Main Street 

Worcester, Massachusetts 01608 


Nicholas Coch 

White & Coch 

24 - Sth Avenue 

New York, New York 10028 


January 26, 1970 


Appendix A 


STATUTES INVOLVED 


35 U.S. Code Ann. §282 provides: 


In actions involving the validity or infringement of a patent 
the party asserting invalidity or noninfringement shall give notice ‘in the 
pleadings or otherwise in writing to the adverse party at least thirty davs 
before the trial. of the country. number. date. and name of the patentee 
of any patent, the title, date, and page numbers of any publication to be 
relied upon as anticipation of the patent in suit or. except in actions in 
the United States Court of Claims. as showing the state of the art. and 
the name and address of any person who may be relied upon as the prior 
inventor or as having prior knowledge of or as having previously used or 
offered for sale the invention of the patent in suit. In the absence of 
such notice proof of the said matters may not be made at the trial except 


on such terms as the court requires. 


35 U.S. Code Ann. §293 provides: 


Every patentee not residing in the United States may ‘file in 
the Patent Office a written designation stating the name and address of 
a person residing within the United States on whom may be served process 
or notice of proceedings affecting the patent or rights thereunder. | If the 
person designated cannot be found at the address given in the last 
designation, or if no person has been designated. the United States District 
Court for the District of Columbia shall have jurisdiction and summons 
shall be served by publication or otherwise as the court directs. The court 
shall have the same jurisdiction to take any action respecting the patent 
or rights thereunder that it would have if the patentee were pesconalty 
within the jurisdiction of the court. | 


Rule 4(i)(1)(D). Federal Rules of Civil Procedure provides: 
(i) Alternative Provisions for Service in a Foreign Country. 


| 

(1) Manner. When the federal or state law referred to in 

subdivision (c) of this rule authorizes service upon a party not an inhabitant 

of or found within the state in which the district court is held, and Service 

is to be effected upon the party in a foreign country, it is also sufficient 

if service of the summons and complaint is made....(D) by any form of 

mail, requiring a signed receipt, to be addressed and dispatched by one clerk 
of the court to the party to be served. 


Rule 55(b)\(2). Federal Rules of Civil Procedure provides: 
(b) Judgment. Judgment by default may be entered as follows: 


(2) By the Court. In all other cases the party entitled to 
a judgment by default shall apply to the court therefor: but no judgment 
by default shall be entered against an infant or incompetent person unless 
Tepresented in the action by a general guardian, committee, conservator, 
or other such representative who has appeared therein. If the party against 
whom judgment by default is sought has appeared in the action. he (or, 
if appearing by representative. his representative) shall be served with written 
notice of the application for judgment at least 3 days prior to the hearing 
on such application. If, in order to enable the court to enter judgment 
or to carry it into effect, it is necessary to take an account or to determine 
the amount of damages or to establish the truth of any averment by evidence 
or to make an investigation of any other matter, the court may conduct 
such hearings or order such references as it deems necessary and proper 
and shall accord a right of trial by jury to the parties when and as required 
by any statute of the United States. 


Rule 60(b)1) and (6), Federal Rules of Civil Procedure 
provides: 


{b) On Motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a final judgment, order, 


or proceeding for the following reasons: 


(1) mistake, inadvertence, surprise, or excusable neglect; 
. or (6) any other reason justifying relief from the operation of the 
judgment. 
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Appellant submits its reply in order to clarify certain points raised by the 


briefs in this case. 


In the affidavit supporting the application for the default judgment. Plaintiff 


stated that "no extension has been given". Defendant submits that the record shows that 
Plaintiff did in fact grant an extension (at the very least implied) to Defendant's former 
counsel prior to applying for the default thereby rendering the affidavit for default in 
error. | 

Plaintiff's counsel's letter of September 23. 1968. to Defendant's former 
counsel has as its heading reference "A-5563 Livermore vensus Loepfe” indicating clearly 
that the subject matter was the litigation then pending in this case (Appendix p. 26). 
In subsequent letters to his client, Plaintiff's counsel refers again to the reference "A-5563" 
and specifically points out that the purpose of the license negotiations was to avoid the 
costs of litigation. Plaintiff's counsel quotes Defendant's former counsel that he would 
submit Plaintiff's proposed license-settlement offer and reply in due time. 

Plaintiff's counsel never received a reply because they hurried to the Clerk 
of the Court seeking a default without notice to Defendant's former counsel within 48 
hours with the knowledge, as admitted in Plaintiff's counsel's letter of October 30, 1968 
(Appendix p. 47), that they had a contested action. Certainly. by engaging a 
license-settlement discussions, Plaintiff's counsel granted an extension (at the very least 
implied) until Defendant's former counsel had the opportunity to check with his client 


and reply to the settlement offer. 


The license-settlement exchange. while significant in support for the granting 
of an extension, is compelling in light of Plaintiff's brief which makes mention of 
Defendant's former counsel having "knowledge" of the existence of the complaint. By 
this argument Appellee admits that it knew of and accepted the appearance of Defendant's 


former counsel in the case. If his appearance was of sufficient moment to bind Defendant 


forever by his alleged “willful” neglect to formally appear, why was he not worthy of 


the courtesy of 2 phone call or letter informing him of the application for the default 
judgment? : he very least. Plaintiff should have mentioned former counsel's activities 
and presence to the Clerk of the Court or subsequently to the Judge as being counsel 
to 2 non-resident foreign Defendant. 

The answer to this question lies in the text of the acknowledged letters of 
Plaintiff's counsel to his client dated October 29. 1968 (Appendix p. 46). and October 
30. 1969 (Appendix p. 47). sent two and one days. respectively. prior to the application 
for default. The last paragraph of the letter of October 29 is proof of Plaintiff's desire 
to lull Defendant into a sense of false security for a time sufficient for a default judgment 
to become final and irrevocable. 


"Nothing was said about the suit in Washington or about the default. 
I avoided the subject because I did not want to stimulate them 
into activity” (emphasis added). 


This same letter speaks of license negotiations and avoiding the cost of litigation. These 
letters support two major facts. One. Plaintiff intended that the default judgment not 
come to the notice of Defendant's former counsel and two, that Plaintiff's counsel had 
been informed that the action would be contested. The letter of October 30, quoted 
in full. is as follows: 


"H.F. Livermore Corporation 
Allston Station 
Boston. Massachusetts 02134 


Attention: Mr. Chester Hammond 
A-5563 
Dear Chester: 


Supplementing my letter of yesterday, while I made no 

mention of the Washington suit Mr. Bader remarked that it is a 

tough court and we would have difficulty in getting a judgment, 

indicating that he is aware of the suit. 

Sincerely,” 

Plaintiff had successfully lulled Defendant's former counsel into thinking he 
was in good faith negotiations looking to possible settlement of the litigation without 
further court proceedings and that if negotiations fell through, he could then enter his 
formal appearance or challenge the service as provided for under the Federal Rules of 


Civil Procedure. The elaborate care that was taken not to alert Defendant's former counsel 


to Plaintiff's intentions to seek the default judgment. lends weight to Defendant's plea 


that to allow this judgment to stand would be unjust and an abuse of discretion. 
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